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i 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21, 936 


LEROY PERRY, 


Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Appellant, | 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 
| 


Where the accused is charged with second degree murder aris- 
ing out of the shooting of another by him, which he claims was 
done in self defense (i.e., he reasonably believed that the deceased, 


who was actually unarmed, was attacking him and attempting 


to pull 


a pistol from his pocket and use it against him) and that in order to 
prevent serious injury to himself he shot the other five times; is it 


not essential for a good understanding of the defense of self 
by the jury, for the <ourt to give an instruction on excessive 


defense 
| force 


in accordance with the principle set forth in the case of Inge y. 
United States (356 F.2d 345): and is not the court’s failure to do so 
compounded where it gives a rambling and confusing charge on the 
matter. 


The pending case has never been before this court. 


STATEMENT OF THE CASE 


The appellant, Leroy Perry, was charged with the offense of 
second degree murder in connection with the death of one Grover 
Perry. It was alleged that on February 27, 1967, the appellant, with 
malice aforethought, shot Grover Perry with a gun, causing injuries 
from which he died on March 18, 1967 (violation of Section 22- 
2403. D.C. Code, 1967 Edition). The case was tried before a jury 
in the Court below. The defense at the trial was self-defense. The 
Court submitted the case to the jury on the second degree murder 
charge and/also the lesser included offenses of manslaughter (Section 
22-2404) and assault with a dangerous weapon (Section 22-502). 
The jury retumed a verdict of guilty of assault with a dangerous 
weapon. Thereafter, the Court sentenced the appellant to a term of 
imprisonment on this conviction. This appeal followed. The issue 
raised in this appeal concerns the Court’s instruction, or lack of 
proper instruction, to the jury on the use of excessive force. 


The principal factual dispute at the trial dealt with the circum- 
stances surrounding, and the reasons for the shooting of Grover 
Perry by the appellant on February 27, 1967. The question was 
whether the same was done in self defense as claimed by the appel- 
lant. As to this controversy, the prosecution and defense versions 
of the shooting differed greatly. 


The appellant, Leroy Perry, has for about three years been a 
number’s writer and a bootlegger operating in the 700 block of “O” 


| 

3 | 
Street in Northwest Washington, D.C. (Tr. 492). His number’s busi- 
ness, conducted six days a week, was in and around a combination 
bar and restaurant located at 711 O Street and to a lesser extent 
around a delicatessen called Pinocchio’s located next door at prem- 
ises number 709. The illegal whiskey business of the appellant was 
conducted on Sundays when the legal outlets were closed (Tr. 493). 
In this business one Paul W. McCain was his partner (Tr. 493).' The 
appellant had a truck that he kept parked across the street (Tr: 8, 
494), and in which he kept a stock of half pints of liquor. On Sun- 
day, February 26, 1967, there was a large quantity of whiskey in 
the truck. Paul McCain had a few bottles in his pocket to sell} and 
he would replenish this supply from the “stash” in the truck (Tr. 8, 
493). At about noon time that day, Paul McCain sold Grover 
Perry a half pint of whiskey. 


| 


Grover Perry was a person who associated in this neighborhood 
(Tr. 8), and he was known to most of the other people there. Phy- 
sically, he was about five feet, eleven inches tall, muscular, and 
weighed about 230 to 245 pounds.’ (Tr. 40, 526) By occupation 
he was a construction worker.” By reputation he was known as a 
“sorilla’.? (Tr. 42, 413) He was known to everyone as a brute of 
a man who would fight for the slightest reason. He had been known 
to “beat up” people. (Tr. 397, 434, 453) To the witness Paul Mc- 
Cain, Grover Perry had a reputation for carrying a gun. (Tr. 47) 


When Grover Perry bought the half pint of whiskey from Mc- 
Cain on this Sunday, he was with a friend. (Tr. 6) They went into 
Pinocchio’s and stayed a while. Perry came out and told s.SEEe 


'The appellant was about six feet one and weighed 260 pounds. : 
2A pipe layer, according to his wife. (Tr. 179) 


Detective Ernest Page, a later witness who also said Grover Perry was 
known as a “gorilla”, said this means “‘a person who is rough and he ae peo- 
ple in fear, people are afraid of him”. (Tr. 413) 


: 


that he was going to take all of the whiskey. He went into his 
pocket and pulled out a pouch, from which he took a gun. Stand- 
ing there on the street. about three feet away, he fired the gun at 
McCain's feet. (Tr. 53) McCain told Perry that the whiskey was in 
the truck. Perry went to the trunk of his own car, which was parked 
nearby.* got a screwdriver: and used it to break open the appellant’s 
truck. He took all of the whiskey from the truck and put it into 
the trunk of his car. (Tr. 10) He then drove off. McCain testified 
that before taking the whiskey, Grover told him that he did not like 
the appellant. did not have any use for him and referred to him as 
a black “so and so.”* (Tr. 12) After Grover left, McCain called the 
appellant and told him what had happened. At his request McCain 
went to the appellant’s house. While there. the appellant called the 
police. Leroy Perry left home with McCain to go back and talk to 
Grover. When he got back to 711, the appellant stood in the vesti- 
bule. Grover came up in his car. Grover wanted to know from Mc- 
Cain whether he had told Leroy what he had done. Grover drew 
his gun. again from the pouch, and fired it at the appellant. The 
appellant was standing in the vestibule of the 711 at the time and 
he immediately went into the bar and locked the door behind him.° 
_ A friend of Grover’s drove up in a car and he left with him. About 
five minutes later the police arrived. (Tr. 16) Both Leroy Perry 
and McCain talked to the police, telling them what happened and 
giving them a description of the car Grover Perry had left in. The 
police arrested Grover Perry a very short distance away in the car 
and brought him back to 711.” McCain went to the precinct with 


4There were two dogs in the car. 

> Denotes profanity. 

SWitnesses Evelyn Shelton and Leroy Gant testified to part of these events 
of Sunday, February 26, 1967. (Tr. 436-440; 454-457) 


7The officer who arrested Grover Perry, Robert Dowe, took from his 
pocket a loaded .22 caliber pistol (7 live rounds and two expended ones), a 
pouch and an unknown quantity of various rounds of live ammunition. (Tr. 
299) The officer said Grover Perry had an odor of alcohol about him. 


the officers and Grover Perry. At the precinct Grover Perry was in i 
a rage and had to be calmed down by the officers. He threatened 
to beat McCain there® (Tr. 18) 


McCain left the precinct that evening and went back to m1. 
(Tr. 19) He saw Leroy Perry there and they discussed what had 
happened. McCain told Perry that Grover had put the whiskey) in 
the trunk of his car. The appellant wanted to see if it was still!in 
there. So McCain got a crowbar and gave it to Perry, who opened 
the trunk of Grover’s car and found only one half pint.” : 


Grover Perry’s wife, Alice Ursuline Perry, received a phone call 
from her husband about 4:30 P.M. that day. He was then under ar- 
rest, as indicated above. He gave his wife some instructions over the 
telephone. (Tr. 181) She went to the area of 711 to get her dogs 
from his car!” She saw that the trunk of the car had been broken 
open. Leroy Perry and Paul McCain were there. When asked by 
her about the condition of the car, the appellant told her that ‘the 
police must have done it. However, Paul McCain told her exactly 
what had happened to the trunk of the car. (Tr. 21) She left! there 
and went to Number 2 precinct and made a report against the ap- 
pellant for breaking in her car. (Tr. 230) She next went to police 
headquarters and saw her husband. (Tr. 183) She saw that he was 
intoxicated and thus didn’t arrange for his release. She decided it 
would be better to leave him there all night so that he would have 


Detective Emest Page testified that this took place in the Detectives 
room of the second precinct. He said that Grover was very excited and ap- 
peared very nervous. He wanted to fight Paul McCain. (Tr. 415-416) Page, 
who knew Grover Perry well, said he had never seen him act like that before. 
(Tr. 416) He was sort of a bit wild; but Page did not smell any alcohol on 
him. (Tr. 420) | 

9The dogs were still in the car. (Tr. 20) [Footnote 4] ! 

10Mrs. Perry was at work when her husband called. She was off at 5:00 
and went directly to 711. (Tr. 230) 


time “to get himself straightened out”. (Tr. 184) From there she 
returned to 711 with a friend and removed her husband's car. Later 
that night she visited her husband again at headquarters. (Tr. 240) 
This time she told him that the appellant had broken into the trunk 
of his car with a crowbar. (Tr. 235) The next moming, Monday. 
Febmary 27. 1967. she engaged a lawyer for her husband and went 
to Court. He was charged with two counts of assault with a deadly 
weapon (gun) and carrying a dangerous weapon. (Tr. 243, 303) He 
was released on personal bond.’ Mrs. Perry had a friend (Carl 
Walker) bring some money to the Courthouse so she could pay 
the lawver. This friend gave Grover Perry a bag with a half pint of 
whiskey in it. Mr. and Mrs. Perry left the Courthouse. Mrs. Perry 
was driving her car. Her husband “wanted to go back to 7th & O 
Street™. (Tr. 250) Because he wanted to bet a number there. (Tr. 
185-186) There was construction work going on in the 700 block 
so they could not enter and park in that block. They were going to 
711 O Street. N.W. Mrs. Perry said that she did not know that the 
appellant would be there at the time (it was about 12:39 or 1:00), 
but she assumed that he would be. The car was parked in the 600 
block of “O” Street. From there they walked to 711. There is a 
short flight of stairs from the sidewalk to the door of 711. Mrs. 
Perry said she proceeded up the steps ahead of her husband. Her 
husband came skipping up behind her.’? He pushed open the door 
for her. As she stepped in, she saw the appellant standing inside./? 


17 Paul McCain, who was the complainant against Mr. Perry, refused to 
come to Court to prosecute him. (Tr. 23, 304) 


12She said that her husband’s movement in coming up the steps was fast; 
and she said he alo had his right hand in his pocket at the time. (Tr. 261) 
Leroy Gant, who later testified as a defense witness, said that Grover had his 
right hand in his pocket and that he was moving at a “fast speed”, half run- 
ning. (Tr. 459) | 

I3She said he was “between the cigarette machine and the telephone 
booth”, that is to the right as you come into the door. (Tr. 190) 


Her husband (whom she thought saw him at the same time) pushed 
her aside. At this time a shot was fired. (Tr. 189) After the shot 
was fired, her husband ran out of the door. The appellant ran ‘out 
behind him. He had a gun that he continued to fire. She could 
hear the shots. She wanted to use the telephone to call the police, 
but both telephones were busy. She came out and went to the 
mouth of the alley that runs along side of 709. In the alley she 
saw her husband lying underneath a truck and Leroy Perry “stand- 
ing over him and still firing” the gun at Grover./* (Tr. 192, 194) 
Thomas Edward Peters, who had known both the appellant and the 
deceased for about 15 years, testified at the trial (for the govern- 
ment) that he was sitting in back of 711° when he heard somebody 
say something about some shooting. (Tr. 388) He ran outside and 
saw Leroy Perry chasing Grover from 711 towards 7th Street. : He 
was shooting at Grover as he was running down the street. He saw 
them both turn running into the alley. He saw Leroy shooting at 
Grover in the alley while Grover was under a truck. (Tr. 381-382) 
In all, he heard three shots, two were fired in the alley. (Tr. 385) 
After the shooting, he saw Leroy leave the alley, go to the corner 
and get in a cab. He was the first to reach where Grover was lying. 
He said he saw a bottle of whiskey on the ground near him. IG; ix 
387) ! 
: | 

14Qn cross-examination, Mrs. Perry said that she knew of one disagree- 
ment that the two men had had some while back. There was an argument. 
The argument was resolved and they parted as friends. She also knew that her 
husband had a feeling against the appellant because a fellow named George had 


pawned a gun belonging to her husband to the appellant. Her husband was 
never able to get the gun back. (Tr. 215-219) 
15 He had been sitting there drinking whiskey and beer together. cr r. 392- 
393) | 
16Mrs, Perry said her husband had the whiskey in his pocket when he left 
the car. (Tr. 277) After the shooting and before the police arrived, he took 
the whiskey out of his trouser pocket and gave it to a friend. (Tr. 286, 289) 


w 


The police came: an ambulance artived: and Grover Perry, who 
was conscious and talking. was taken to the hospital. Leroy Perry 
was gone at that time. The police made a search of the scene. 
They found neither weapons nor spent bullets or shells. (Tr. 352, 
407) 


From the scene he was taken to Washington Hospital Center. 
(Tr. 93) Upon examination, after admission, his body was found to 
contain 13 or 14 wounds consistent with entry and exit wounds 
made by bullets. He had wounds to his left shoulder, left arm, left 
lower extremity and scrotal sac. (Tr. 97) None of these wounds 
were to a vital organ. They were not deep nor penetrating. No sur- 
igal procedure was necessary in the treatment of these injuries. The 
areas of the wounds were cleaned by a very minor procedure known 
as debridement. (Tr. 105, 106) This was done on March 6, 1967. 
His condition was considered good at that time. He was, however, 
confined to bed (Tr. 128) due to a bullet lodged in his left heel. 
(Tr. 129) 


Prior to being shot, Grover Perry had a scrotal hernia. (Tr. 
182) ( the 16th day of March 1967, doctors at the hospital per- 
formed an operation to repair the hernia. (Tr. 103) It was thought 
by the doctors that the wounds to the scrotal may have injured the 
bowel which was incarcerated therein. The patient was running a 
septic type of temperature, indicating some infection. (Tr. 141-142) 
The doctors decided to operate. The hernia was repaired without 
difficulty. (Tr. 142) On the evening of March 18, 1967, Grover 
Perry was stricken with chest pains and later his condition became 
critical A team of doctors began to attend him; but to no avail. 
He expired at about 9:30 P.M. that day. In the opinion of Doctors 
Robert Bobbys and Ali Tabocal, both of whom treated Grover Perry 
at the hospital, death was caused by the presence of a big blood clot 
in the lung, called pulmonary embolism. (Tr. 121, 128, 145) 


9 


Dr. Marion Mann, Deputy Coroner for the District of Colum- 
bia, performed an autopsy on the remains of Grover Perry at the 
D.C. Morgue on March 19, 1967. (Tr. 159) His autopsy showed that at 
the cause of death was pulmonary embolish from blood clots in the 
leg veins and these were due to multiple gun shot wounds. He also 
concluded that there were 14 wounds to the various parts of the 
body caused by a minimum of five gun shots. (Tr. 160-161) | 


Testimony of Leroy Perry 


Leroy Perry testified that he had known Grover Perry for a 
number of years, since back in the 1940’s. He met him in the area 
of 7th and O Street. They were not close friends. The appellant 
said he did not dislike Grover and until the incidents in this case 
had no reason to think that Grover disliked him. During the entire 
time of their relationship the two men had only one argument that 
the appellant could remember. Grover took two dollars from him 
when they were playing craps in 1951. He knew that Grover had a 
bad reputation and that he was bad. Everybody who knew him was 
afraid of him. There were times that the appellant had seen Grover 
carrying a pistol. (Tr. 501-510) 


The appellant told of receiving a phone call from Paul McCain 
at home on Sunday that Grover Perry had taken the whiskey from 
the truck, McCain came to the house in about 15 minutes. While 
there the appellant called Detective Page about the incident. He 
left home with McCain to go up and talk to Grover. (Tr. 514)! When 
he reached the area he called the police again from 709. He was 
standing in the areaway of 711 leaning against the door. McCain 
was standing on the street. Grover drove up in an automobile, 
jumped out and began hollering and cursing at McCain. The appel 
lant stood by, waiting for him to cool off so that he could talk to 
him. He continued to argue with McCain and then he asked McCain 
did he tell him (appellant) what he had done. That he had taken 


i 
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over 200 dollars of whiskey. He then began referring to the appel 
lant. He cursed at him and said “I don’t like him no way and I am 
going to shoot you in the mouth.” He pulled a little bag from his 
back pocket and took from it a gun. He aimed the gun at the 
appellant and fired it. The appellant ran into the 711 where Evelyn 
Shelton was counting money preparatory to opening. She locked 
the door and the appellant called the police again. The appellant 
looked through the window and saw Grover. He acted like he was 
mad, “a man that is crazy or losing his mind.” (Tr. 519) The 
police came and shortly afterwards Grover was arrested and brought 
back. He had calmed down a little bit but he still acted like he was 
wild or mad. (Tr. 521) On the next day, Monday, the appellant 
left home and about 10:00 A.M., he went to 711. He took with 
him a .45 caliber pistol that had five bullets in it. He carried the 
gun because he was afraid of Grover. He put it in his pocket for 
protection. At the 711 he got a few numbers and ate breakfast. 
About 12:30 or 1 o’clock he came out of 7!1 and was going down 
the steps. Grover’s wife walked by him then and went into 711. 
The appellant did not know where Grover had come from but he 
first saw him running directly toward him. (Tr. 530) Grover had 
his right hand in his trouser pocket and was coming directly to the 
appellant. The appellant said, “He was coming after me.” He got 
close to the appellant. The appellant ducked to the ground, pulled 
the gun from his pocket and fired upwards at Grover. (Tr. 535). 
The appellant said he pulled the gun out and shot it because he was 
afraid of Grover. At that time Grover was right over him. He did 
not think this shot took effect. After he fired the gun Grover ran 
away from the appellant to the front of 709 and turned back and 
faced the appellant. It looked to the appellant as if Grover was 
holding his pants with one hand to try to pull something out of his 
pocket. The appellant said he “thought he was pulling his gun.” 
(Tr. 539) Later the appellant said I “thought he was going to 

- shoot me.” (Tr. 540B) The appellant rushed him and fired at 


i 
1] ! 
| 
Grover four more times. (Tr. 536-540) They were then about | 10 
or 12 feet apart. Grover ran into the alley and the appellant saw 
him stumble and fall. The appellant did not go into the alley after 
him. The appellant said he ran east on O Street, across 7th and 
onto 6th Street. He realized he had the gun in his hand and he 
threw it under a car and ran further away where a woman picked 
him up in a car and carried him to 13th and O Streets. (Tr. 540- 
540A) There he sat down and rested a while and then called De- 
tective Page and arranged to surrender to the officer. (Tr. 540B) 


The Court’s Instruction to the Jury on Excessive Force 


In time the Court gave the jury its instructions on the law. 
The Court instructed the jury on all areas of the law involved in 
the case, including the lesser offenses of manslaughter and assault 
with a dangerous weapon. The Court undertook to charge’ the 
jury on the law of self-defense. In the course of so doing the Court 
gave an instruction on excessive force. The entire instruction of the 


Court on this part of the law was as follows: : 
| 
. Now even if the other person was the aggressor, | 
that is, if the decedent, Grover Perry, was the aggres- | 
sor, and that the defendant was justified in using force | 
in self defense, he would not be entitled to use any 
greater force than he had reasonable grounds to be- | 
lieve and actually did believe to be necessary under 
the circumstances to save his life or great serious harm 
to him. In determining whether the defendant used 
excessive force, in defending himself, that is, excess- 
ive force, in other words there must be an equal or | 
somewhat equal force in self defense. In determining | 
whether the defendant used excessive force in pro- | 
tecting himself or defending himself you may consid- | 
er all of the circumstances under which he acted. The 
claim of self defense is not necessarily decided if 


! 
| 


¥2 


greater force would, or lesser force would have been 
necessary. It actually refers to cold blood where the 
greater force is necessary than is used by the defend- 
ant in the heat of passion generated by an assault. 
upon him, a belief which, in cold blood, may be actu- 
ally and reasonably entertained in the mind of the per- 
son. Now generally the right to the deadly force in self- 
defense is not available to one who is the aggressor, or 
provokes the conflict. However, the force which pro- 
vokes a conflict thereafter which comes from or is 
done in good faith, then the desire to discontinue 
the aggressive action and terminate the entire transac- 
tion, and the person then may not claim self defense. 
In other words, putting it another way, if a person 
comes after one individual and the person reasonably 
believes that he is in imminent danger and that he 
pulls a gun and points it at the aggressor, reasonably 
thinking that he is in danger of death or great bodily 
injury, and the person seeing the revolver says, ‘I am 
not interested in revolvers, fighting in that way, I am 
leaving,’ if he then abandons the entire transaction 
and leaves, the person then who was not the aggres- 
sor and was holding the gun, does not have the right 
under the law to use the gun in question.” (Tr. 675- 
677) 


After the Court had finished its charge, Counsel for the appel 
lant objected, among other things, to the foregoing instruction on 
excessive force as not being a correct statement of the law. (Tr. 
688-689) | In the course of his objections counsel asked the court to 
recharge the jury on this matter and to give the jury the model in- 
struction (No. 130) set forth in the Junior Bar Association Manual. 
(Tr. 689-690) Counsel read this instruction to the Judge.’’Then the 


17 “Even if the other person was the aggressor [and] the defendant 
was justified in using force in self defense, he would not be en- 
titled to use any greater force than he had reasonable grounds 


+ 
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prosecutor called the Judge’s attention to the fact that he had omit- 
ted part of this instruction in his charge. (Tr. 690) The Court gave 
further instruction to the jury in accordance with some of counsel’s 
requests and objections. The court did not give the jury any charge 
therein on excessive force. (Tr. 691-693) At the conclusion of the 
additional instruction, the prosecutor again called the court’s atten- 
tion to its failure to give the entire instruction on excessive force. 

Counsel for the appellant again read the omitted portion of the 

model instruction (No. 130) to the court. The court refused to give 
the jury any further instructions. | 


ARGUMENT | 

The appellant admitted that he shot Grover Perry five times 
with a .45 Caliber pistol. He said he shot him in self defense, that 
is, based on the actions of Grover Perry in running up on him with 
his hands in his pocket, he reasonably believed Grover Perry had a 
gun that he was trying to pull out of his pocket to use on him, and 
in order to protect himself he shot him. He said when he fired the 
first time Grover was on top of him. After the shot, Grover ran a 
short distance away and then turned back toward the appellant and 
continued to appear to try to pull something from his pocket, The 
appellant said he then fired the gun four more times in rapid suc- 
cession. In the circumstances of this case, the appellant’s apprehen- 
| 


to believe and actually did believe to be necessary under the | 
circumstances to save his life or avert serious bodily harm. In | 
determining whether the defendant used excessive force in de- | 
fending himself, you may consider all of the circumstances un- | 
der which he acted. The claim of self defense is not necessarily 
defeated if greater force than would have seemed necessary in | 
cold blood was used by the defendant in heat of passion gen- | 
erated by an assault upon him. A belief which may be reason-; 
able in cold blood may be actually [and] reasonably a 
in the heat of passion.” (Tr. 689-690) 


i 
i 
\ 
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sion that Grover Perry was about to do him serious bodily harm was 
not unreasonable. The appellant knew that at times Grover Perry 
carried a gun. In fact the very day before, Grover Perry, cursing 
and expressing hatred for him, had pointed a pistol at the appellant 
and fired it. In addition to whatever reasons, real or fancied, Grov- 
er Perry had for shooting at the appellant on the day before, the ap- 
pellant’s breaking into the trunk of Grover’s car could only exacer- 
bate his hatred. The appellant did not see any weapon in Grover 
Perry’s hand at the time he shot him. It appeared to him that Grover 
Perry was trying to pull a pistol out of his pocket. After the shoot- 
ing no weapon was seen or found on Grover’s person. Therefore, it 
seems that the appellant shot an unarmed man. Accordingly, for his 
defense of self defense to have been thoroughly understood and 
considered by the jury under the circumstances of this case, the 
Court had to be cautious and instruct them fully and properly on 
the matter of excessive force. It would certainly be difficult for the 
ordinary lay mind to accept the notion that the law of self defense 
permits one to shoot an unarmed man five times. On its face it 
doesn’t look like self defense. But, it can be. The appellant sub- 
mits that the facts presented by him provided a basis in law for an 
acquittal on the theory of self defense. He was deprived of his right 
to have the jury fairly consider the matter because of the inept, con- 
fusing and inadequate instruction of the Court on excessive force. 
The law on the matter is very plain: It is stated at Wharton’s Crim- 
inal Law and Procedure, Vol. 1, Sec. 350 (1957) at pages 701-702: 


“The force that one may use in self defense is that 
which reasonably appears necessary, in view of all of 
the circumstances of the case to prevent the impend- 
ing injury. However, in the heat of conflict, or in the 
face of impending peril, a person cannot nicely gauge 
the proper quantum of force necessary to repel the 
assault, and he will not, therefore, be guilty of ex- 
ceeding his rights unless the force was so excessive as 


4 
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clearly to be vindictive under the circumstances of the 
case. . . Therefore, the question to be determined by 
the jury is not whether the force used was actually 
necessary to repel the attack, or whether some other 
or less force might have been adequate to the defend- ! 
ant’s emergency, but whether, when he did use force, 
he had, under all the circumstances, reasonable cause 
to believe and did believe that such force was neces- 
sary to protect himself from impending danger of 
great bodily harm.” (footnotes omitted) 


This law is not new nor novel. State v. Hickam, 95 Mo. 322, 
8 S.W. 252 (1888). See generally, 6 Am. Jur.2d, assault and bat- 
tery, Sec. 73, p. 67. In this jurisdiction the above principle was 
enunciated about three years ago in the case of Inge v. United States, 
123 U.S.App.D.C. 6, 356 F.2d 345 (1966). The appellant Inge ‘had 
fatally stabbed a woman who had attacked him with a knife. He 
was charged with homicide and convicted. The trial court failed to 
properly instruct the jury about excessive force. This was one of 
the grounds for reversal of the conviction. On the point the Court 
said in part: | 
| 
“It is reasonable, as the trial court instructed the jury, | 
to use a deadly weapon in defense against an attack 
with one, though in general the defendant must use 
the weapon in a reasonable manner, i.e., only to the 
extent he reasonably thinks is required to save his 
own life or to avert serious bodily harm. However, 
the claim of self defense is not necessarily defeated 
if, for example, more knife blows than would have 
seemed necessary in cold blood are struck in the heat — 
of passion generated by the unsought altercation. A 
belief which may be unreasonable in cold blood may | 
be actually and reasonably entertained in the heat of | 
passion. 
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*{I) f the last shot was intentional and may seem to 
have been unnecessary when considered in cold blood, 
the defendant would not necessarily lose his immun- 
ity if it followed close upon the others while the heat 
of the conflict was on, and if the defendant believed 
he was fighting for his life’... ”” (Citations and foot- 
notes omitted.)/* 


in the Junior Bar Association Instruction Manual for criminal 
cases, a model instruction, No. 130,’ has been fashioned from the 
law_in the Inge case. In fact, the /nge case is cited as the authority 
for the instruction. The particular instruction was called to the at- 
tention of the court by counsel for the government, as well as the 
defense attorney. Even so, the Judge refused to so instruct the jury. 
He did give the jury the first sentence of the instruction and then 
gave his own version of the rest of it. In so doing the court gave a 
confusing discourse that had little, if anything, to do with the sub- 
ject of excessive force. Most of what the court had to say in this 
part of the instructions did not make sense. Some examples, in the 
order that the jury heard them: 


(a) “In determining whether the defendant used ex- 
cessive force in defending himself, that is, excessive 
force, in other words there be an equal or somewhat 
equal force in self defense.” 


(b) “The claim of self defense is not necessarily de- 
cided if greater force would, or lesser force would 
have been necessary.” 

{c) “It actually refers to cold blood where the greater 
force is necessary than is used by the defendant in 
the heat of passion generated by an assault upon him, 
a belief which, in cold blood, may be actually and 


18123 US.AppD.C. at page 9, 356 F.2d at page 348. 
19The instruction is set out at footnote 17, infra. 
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reasonably entertained in the mind of the person.” 


(d) ‘Now generally the right to the deadly force in 

self defense is not available to one who is the aggres- 
sor, or provoke the conflict. However, the force 
which provokes a conflict thereafter which comes 
from or is done in good faith, then the desire to dis- 
continue the aggressive action and terminate the en- 

tire transaction, and the person then may not claim 


self defense.”’ l 
| 
It is not necessary to characterize the foregoing excerpts from 
the Court’s instructions. They speak for themselves. It is all 
eous and misleading. Counsel for both sides were struck with the 
deficiencies in the instruction on excessive force, and attempted to 
guide the Judge. He refused their help and elected to let the jury 
be misinformed and misguided by the instructions he had given. 
This seriously and prejudicially affected the appellant’s right to have 
the jury correctly instructed on his theory of defense. : 
| 


CONCLUSION : 


The failure of the court to properly and correctly instruct the 
jury about excessive force prejudicially impaired the consideration 
of his defense by the jury. This error is fatal and the appellant’s 
rights can only be redressed by granting him a new trial. This, is 
what he seeks on appeal. 

i 
Respectfully submitted, 
JOHN A. SHORTER, JR. 
508 Fifth Street, N. W. 
Washington, D. C. 


Attorney for Appellant 
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ISSUE PRESENTED * 
In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court properly instructed the jury 
on self-defense. 


* This case has not been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,936 


LEROY PERRY, APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of Proceedings 


By indictment filed July 6, 1967, appellant was charged 
with second-degree murder of Grover Perry (22 D.C. Code 
§ 2403) committed February 27, 1967. After a five-day 
jury trial beginning February 7, 1968, the Honorable 
Leonard P. Walsh presiding, appellant was found guilty 
of the lesser included offense of assault with a dangerous 
weapon. On April 5, 1968, appellant was sentenced to 


1The jury was instructed both on second-degree murder and the 
lesser included offenses of manslaughter and assault with a danger- 
ous weapon. 


(1) 
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three to nine years imprisonment (split sentence of six 
months imprisonment, then five years probation). 


The Offense 


Appellant and one Paul McCain, partners in a bootleg- 
ging operation, had known the deceased, Grover Perry,? for 
15-20 years through neighborhood contact (Tr. 5, 9, 86, 
499). Appellant also operated a numbers game independ- 
ently. (Tr. 498). Grover Perry knew McCain as appel- 
lant’s bootlegging partner, and claimed appellant owed 
money on a number Grover Perry had bet. (Tr. 12, 83, 
305.) 

On Sunday, February 26, 1967, at noon, McCain was 
selling half-pints of whiskey in the 700 block of O Street, 
N.W. (Tr. 6). Grover Perry, at gun point, robbed McCain 
of some $200 worth of liquor which McCain had stored in 
his parked truck nearby and from which McCain would 
replenish his hip-pocket supply after making a few street 
sales* (Tr. 8,10, 11.) After McCain went to appellant’s 
home and reported the robbery to him, appellant called 
Detective Ernest Paige of the Metropolitan Police Depart- 
ment to report the offense and returned unarmed with 
McCain to the scene of the offense. (Tr. 14, 16, 405, 515.) 
Shortly after their arrival, Grover Perry drove up, re- 
moved from his pocket and unzipped a pouch containing a 
gun, and fired three shots at appellant, none taking effect, 
as appellant fled into the bar-restaurant at 711 - O Street. 
(Tr. 16.) Grover Perry left the scene and was arrested 
shortly thereafter. (Tr. 16, 17.) He spent the night in 
jail, during which time appellant and McCain broke into 
his car with a crowbar in an attempt to retrieve the stolen 
liquor, but the liquor was not there. (Tr. 19-21, 184.) 

Grover Perry was arraigned the following morning, 
February 27th, on the shooting charges. (Tr. 303.) Fol- 


2 Appellant and the deceased were not related. (Tr. 5.) 


2 During the robbery, Grover Perry, while about three feet from 
McCain, fired his gun once at the ground, between McCain and 
himself. (Tr. 52-53.) 
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lowing his release on personal bond, he and his wife re- 
turned to 711-0 Street to bet on a number. (Tr. 185, 
186, 242.) They walked up the few entranceway steps 
leading into the premises, and, when Grover Perry pushed 
the door open for his wife to enter, he saw appellant stand- 
ing inside pointing a gun at him. (Tr. 188-191, 532.) 
While Grover Perry, who was unarmed, shoved his wife 
to safety and tried to flee, appellant fired one shot at him. 
(Tr. 191-192, 196-197.) Appellant then chased Grover 
Perry into the alley adjacent to the store, shooting at him 
during the chase. Appellant finally stood over Grover 
Perry, who lay prone in the alley, and emptied the re- 
maining bullets into him. (Tr. 192-194.) Grover Perry 
died from bullet wounds March 18, 1967. (Tr. 93, 95, 
159.) Some time after the shooting, appellant told McCain 
“He [appellant] just started shooting as soon as he [ap- 
pellant] laid eyes on him.” (Tr. 31.) 

In defense, appellant’s testimony substantially corrobo- 
rated the Government’s case until that time on February 
27th When Grover Perry and his wife approached 711-0 
Street. Appellant had left his house that morning with a 
gun loaded with five live rounds for protection. (Tr. 529, 
540.) Appellant stated that he was near the foot of the 
stairs outside 711 - O Street when he first saw Grover Perry 
February 27th; that Grover Perry had his right hand in 
his right pocket, appeared to be tugging at what appellant 
feared was a gun, and lunged at appellant; and that only 
then did appellant draw his gun and fire in self-defense, 
once, at Grover Perry.* (Tr. 530, 535, 540.) He further 
testified that Grover Perry then fled to the front of 709 
O Street, N.W., partially turned, and appeared to be tug- 
ging at the same pocket. Appellant, still fearing that 
Grover Perry had a gun, then fired the remaining four 
bullets at Grover Perry, saw him head for the alley, and 
ran away in panic. (Tr. 537, 539, 540.) 


¢ Appellant did not know whether that first shot took effect. (Tr. 
537.) 
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In rebuttal, the Government recalled Detective Paige, 
who testified appellant had previously stated the initial 
shooting February 27th had occurred inside 711 - O Street, 
N.W. (Tr. 614). 


ARGUMENT 


The trial court properly instructed the jury on self- 
defense. 


Appellant requested that the trial court instruct the jury 
that the reasonableness of appellant’s responses to Grover 
Perry’s actions should be evaluated from the vantage point 
of appellant’s circumstances at the time of those responses, 
rather than from the calm reflections of hindsight.* Ap- 
pellee respectfully submits that the court’s instruction 
which appellant quotes and characterizes as “the entire in- 
struction of the Court on this part of the law” (Brief for 
Appellant at 12) was elucidated by the court both before 
and after the excerpt appellant quotes.* Although the 
court did not instruct the jury in the precise language re- 
quested by appellant, the court’s charge in substance hon- 
ored the request and thus did not constitute reversible 
error. See Williams v. United States, D.C. Cir. No. 21,362, 
October 9, 1968; Suggs v. United States, D.C. Cir. No. 
20,463, January 8, 1969. 


* See Inge v. United States, 123 U.S. App. D.C. 6, 356 F.2d 345 
(1966). Appellant requested that the court submit to the jury the 
express charge cited in Criminal Jury Instructions for the District 
of Columbia, Bar Association of the District of Columbia, Instruc- 
tion No. 130, p. 112 (1966). 


* See appellee’s Appendix for the court’s entire charge relevant to 
appellant’s contention. 


5 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 


SANDOR FRANKEL, 
Assistant United States Attorneys. 


APPENDIX 
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APPENDIX 


The court instructed the jury: 


. If the defendant, that is, Leroy Perry, was not 
the aggressor and had reasonable grounds on the 27th 
of February to believe and actually did believe that 
he was in imminent danger of death or serious bodily 
harm from which he could save himself only by using 
deadly force against his assailant, he had the right 
to employ deadly force in order to defend himself. 
Now by deadly force is meant force which is likely 
to cause death or serious bodily injury or harm. In 
order for the defendant to have been justified in the 
use of deadly force in self defense, he must not have 
provoked the assault on him or have been the aggres- 
sor. Mere words without more, do not constitute pro- 
vocation or aggression. The circumstances under 
which the defendant acted must have been such as 
to produce in the mind of a reasonable person, that 
is, a reasonable prudent person, similarly situated, a 
reasonable belief that the other person was then about 
to kill him or to do great serious bodily harm or in- 
jury and that the deadly force used by the defendant 
must be used to repel that attack. If evidence of self 
defense is present, the Government must prove beyond 
a reasonable doubt that the defendant did not act in 
self defense . 

Now if the defendant has reasonable grounds to 
believe, and actually did believe that he was in immi- 
nent danger of death or serious bodily harm and that 
deadly force was necessary to repel such danger, he 
was not required to retreat .... 

. . . Now even if the other person was the aggressor, 
that is, if the decedent, Grover Perry, was the aggres- 
sor, and that the defendant was justified in using 
force in self defense, he would not be entitled to use 
any greater force than he had reasonable grounds to 
believe and actually did believe to be necessary under 
the circumstances to save his life or great serious 
harm to him. In determining whether the defendant 
used excessive force in defending himself, that is, ex- 
cessive force, in other words there must be an equal 
or somewhat equal force in self defense. In determin- 
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ing whether the defendant used excessive force in pro- 
tecting himself or defending himself you may consider 
all of the circumstances under which he acted. The 
claim of self defense is not necessarily decided if 
greater force would, or lesser force would have been 
necessary. It actually refers to cold blood where the 
greater force is necessary than is used by the defend- 
ant in the heat of passion generated by an assault 
upon him, a belief which, in cold blood, may be actu- 
ally and reasonably entertained in the mind of the 
person. Now generally the right to the deadly force 
in self defense is not available to one who is the ag- 
gressor, or provokes the conflict. However, the force 
which provokes a conflict thereafter which comes from 
or is done in good faith, then the desire to discontinue 
the aggressive action and terminate the entire trans- 
action, and the person then may not claim self de- 
fense. In other words, putting it another way, if a 
person comes after one individual and the person rea- 
sonably believes that he is in imminent danger and 
that he pulls a gun and points it at the aggressor, 
reasonably thinking that he is in danger of death or 
great bodily injury, and the person seeing the revolver 
says, “I am not interested in revolvers, fighting in 
that way, I am leaving,” if he then abandons the en- 
tire transaction and leaves, the person then who was 
not the aggressor and was holding the gun, does not 
have the right under the law to use the gun in ques- 
tion. (Tr. 673-677.) 


Upon request of defense counsel following the court’s ini- 
tial instructions, the court added: 


[T]he condition of the mind of the individual at the 
time of the occurrence is the determining factor. In 
other words, if a person is of the opinion that he is 
being attacked, that his life is in danger and that he 
is subject to great personal injury, and that that is 
thought at the time of the act and that he has rea- 
sonable ground to believe that, and it subsequently 
develops that he was not justified in thinking that 
way, then he still has the right to defend himself if 
at the time of the act he thought that way. (Tr. 692.) 
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